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Current Lopics. 

E ge disbarment of an attorney for unpro- 

fessional conduct is a solemn act which 
the courts do not, as a rule, perform without 
giving the accused the benefit of every doubt, 
and unless the evidence is of the clearest and 
most convincing kind. ‘The reinstatement of 
an attorney who has been thus disbarred is 
equally a solemn act, which ought not to be 
Gone without the clearest proof of good 
moral character. We are led to these re- 
flections by the perusal of the opinion in the 
case of Charles A. Palmer, an Ohio attorney, 
who was disbarred for unprofessional con- 
duct involving moral turpitude by the Fay- 
ette county Circuit Court, and in whose 
behalf, two years later, an effort was made by 
friends to secure reinstatement, 
ground that he had been sufficiently pun- 
ished for his fault, and that he had resolved 
to live a moral life. In the language of the 
motion he “has already been severely pun- 
ished for any misconduct of which he may 
have been guilty, and his iife and conduct 


on the 


since his disbarment have been such as to 
give assurance that by his restoration to the 
bar no harm to the public or reproach to the 
bar would arise; and his restoration will not 
be incompatible with a proper respect of the 
court for itself, and a proper regard for the 
dignity of the profession.” But Judge Sum- 
mers, who wrote the well-considered opinion 
in the case, was unable to view the matter in 
this light. He held, and we think correctly, 
Vou. 57 — No. 6. 





that the disbarment of an attorney being not 
for the purpose of punishment, but for the 
purpose of preserving the courts of justice 
from the ministrations of persons unfit to 
practice in them, the court ought not to re- 
lustate an attorney who has been disbarred 
unless satisfied that he is of good moral char- 
acter. ‘Lhe court, in this case, appears to 
have acted with due care and deliberation, 
requiring the hearing to be upon the deposi- 
tions or oral testimony of witnesses, and ap- 
pointing counsel to represent the interests of 
the State. The testimony was to the effect 
that Mr. Palmer, since his disbarment, had 
been industrious; that he had been upright in 
his dealings, and that he had so conducted 
himself that, in the opinion of the witnesses, 
he could be safely reinstated in his profes- 
His own testimony was as to his ef- 
forts to make a living, and his want of 
success by reason of the discredit which a 
knowledge of his disbarment brought upon 
him. In considering the effect and weight 
of these representations, Judge Summers well 
said that a good moral character, as well as 
a competent knowledge of the law and suffi- 
cient general learning, is a necessary qualifi- 
cation for admission to the bar, and he laid 
down the correct rule, that where an attorney 
has been removed from his office for his un- 
prcfessional conduct showing the loss of such 
character, he should not be reinstated if the 
court, with all the facts before it, would not 
in the first instance admit to practice a man 
with such character. To use the words of 
the court, in Penobscot Bar v. Kimball (64 
Me. 140): “ In view of the power of removal 
vested in the court, to allow the respondent 
to continue to exercise his profession after 
ke has been thus proved to be unworthy of 
his office would be indirectly to involve the 
court in the responsibility of his acts.” An 
attorney, in fact, holds the certificate of the 
court that he is of good moral character, and 
a fit person to be trusted with the delicate 
and responsible duties of a member of the 
legal profession. This certificate the public 
has a right to rely upon, and does rely upon, 
and hence, unpleasant as is the duty devolv- 
ing upon the court, it must properly regard 
the high trust reposed in it. Answering the 


ston. 
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question, What is this good moral character 
which is so essential to membership in the 
profession? Judge Summers said truly that it 
is the man himself; character lives in a man, 
reputation outside of him. ‘ Mr. Palmer,” 
remarked the court, “ by nis conduct since 
his disbarment, may have acquired among 
new acquaintances the reputation of a gooa 
moral character, but this cannot be accepted 
as conclusive evidence of his having such a 
character when the court is in possession of 
iacts which reveal a different character.” The 
fact that he had not yet defrauded any one 
since his disbarment could hardly be taken 
as any assurance that he would not again 
yield to the opportunities and temptations 
that might arise in the practice of the profes- 
sion. ‘It may be,” said the court, in con- 
clusion, “that the applicant has learned by 
sad experience that honesty is the best pol- 
icy, and that he would not disappoint the 
good opinion of those who would entrust 
him with the privileges of the profession; 
but the law does not authorize us to accept 
any less assurance than a good moral char- 
acter.” Judge Summers wound up his inter- 
esting opinion with the following apt quota- 
tion from the great poet —the 
soliloquy in ‘ Hamlet: ”’ 


king’s 
“ My fault is past. But, O what form of prayer 
Can serve my turn? 
der! 

That cannot be; since I am still possess’d 

Of those effects for which I did the murder, 
My crown, mine own ambition, and my queen. 
May one be pardoned, and retain the offense? ”’ 


Forgive me my foul mur- 


The New York Court of Appeals has made 
a new departure in the matter of daily ses- 
sions, which, until otherwise ordered, will 
begin hereafter at 2 Pp. M., and continue until 
6 p. M., at which hour the day calendar will 
be made up. The change is understood to 
have been made in order to allow consulta-| the United States. By section 8 of the Code 


ticn of the judges in the morning, and to ac- ' 








journey to and from Albany and attend the 
court all in the same day. The June term oj 
the court, which is held at Saratoga, is ex- 
cepted from the order, and its sessions will 
be from 10 A. M. to 2 P. M., as heretofore. 
Motions for argument may be noticed only 
for the first Monday of each session or term 
of the court; original motions may be sub- 
mitted on any Monday. It is expected that 
the change in the daily sessions will facilitate 
the business of the court, as well as pro- 
mote the convenience of the members of the 
bar who have business before it. 


The right of courts of this State to exclude 
the general public from a trial because of the 
obscene or indecent character of the evidence 
was treated in an opinion handed down by 
Justice Titus, of the Supreme Court, Eighth 
District, on the 26th ult., in the case of the 
leople v. William E. Hall. The defendant 
was tried in Rochester for the crime of ex- 
tortion, and the trial judge, County Judge 
Sutherland, made an order excluding “ all 
persons who have no business before the 
court or any connection with this case. * * * 
The witnesses who are called here for this 
case and the parties and their attorneys are 
the only ones who will remain.” Geo. M. 
Williams, for the defendant, excepted to the 
oider, and demanded the trial of his client as 
prescribed by the Constitution, the Bill c! 
Rights and the Code. An application was 
subsequently made to Justice Titus for a cer- 
tificate of reasonable doubt, which the court 
granted, without determining affirmatively 
that error was committed. Judge Titus’ 
opinion is a very interesting one. On behalf 
of the People it was contended that the order 
oi the court excluding the public during its 
sittings was not a deprivation of the defend- 
ant’s right to a public trial, as guaranteed in 
the sixth amendment to the Constitution of 


of Criminal Procedure it is provided: “In a 


commodate the legal profession, particularly | criminal action the defendant is entitled to a 
that portion of it residing in the Greater New speedy and public trial,” and, by section 5 of 
York. By the new arrangement metropoli- | the Code of Civil Procedure, that “ the sit- 
tan lawyers will be enabled to make the ; tings of court shall be public, and any citizen 
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may freely attend the same;” so that, if the 
defendant did not have a public trial, it was 
clearly a violation of his right to exclude the 
public. This being a criminal action, it was 
not competent for a person charged wth 
crime to waive any of his constitutional 
rights during such atrial. In one case it was 
held that a defendant charged with a felony 
could not consent to be tried by a jury of 
eleven men, the court holding that he could 
not waive a right to be tried by the mode 
provided by the Constitution and laws of the 
State. (Cancemi v. The People, 18 N. Y. 
128.) Section 5 of the Code of Civil Pro- 
cedure provides that “in all cases of divorce 
on account of adultery, seduction, abortion, 
rape, assault with intent to commit rape, 
criminal conversation and bastardy, the court 
may, in its discretion, exclude therefrom all 
persons who are not directly interested 
therein, excepting jurors, witnesses and offi- 
cers of the court.” The defendant was not 
charged with any of these offenses, and it 
scemed to the court questionable whether the 
court could extend its provisions to cases not 
enumerated in this section. It seems to be 
the only authority given by the statute unde 
which the court may act, and even here 
order made by the county judge was broadei 
than the language of this section of the Code, 
which permits the exclusion “ of all persons 
who are not directly interested therein, ex- 
cepting jurors, witnesses and officers of the 
court.” 

After a thorough review of pertinent cases 
and authorities, including Kenney v. Cornell 
(27 N. Y. Supp. 895), People v. Murray (89 
Mich. 276), People v. Yager (71 N. W. Rep. 
498), State v. Brooks (92 Mo. 542), Grim- 
mett v. State (22 Tex. 36), People v. Kerri- 
gan (75 Cal. 222), Matter of Shortredge (99 
Cal. 531), Judge Titus concluded that in no 
case had the court assumed to exclude the 
general public from the court-room on the 
trial of a criminal action except for a limited 
time —to protect the dignity of the court, 
or under some local statute giving the court 
express authority so to do, and even in these, 
as in the Yager case (supra), the court holds 
that such statutory authority is unconstitu- 





tional, and infringes upon the right of the 
accused to a public trial. 


The London Telegraph of recent date 
mentions a curious case which was before the 
Correctional Court at Lisle, France. It ap- 
pears that a man named Payelle, of unusu- 
ally large proportions, turning the scale at 
340 pounds, had paid for a third-class rail- 
way ticket, but on account of his size was 
unable to get into either a third or second- 
class compartment. He therefore took a seat 
in a first-class vehicle, and refused to pay the 
difference in the fares. Being summoned be- 
fore the court for violating the regulations of 
the railway company, his attorney argued, 
very plausibly, that when the company sold 
the defendant a ticket third-class, it was for 
them to find him a place in a third-class car- 
riage, and as he could not get into one he 
was entitled to take a place in the only car- 
riage the doorway of which was large enough 
to admit him. The court, however, did not 
agree with the views expressed, but upheld 
the contention of the railroad company, 
which argued that if he could not get into a 
third-class carriage he should have taken a 
ticket entitling him to ride in a compartment 
of the class into which he could squeeze him- 
self. The court decided that as only a first- 
class vehicle would hold him, he should have 
booked first-class. It therefore ordered him 
tu pay the difference in the fares and all the 
costs of the case. This seems to be a decid- 
edly close decision. The contention of the 
defendant, that when the company sold him 
a third-class ticket it in effect contracted to 
carry him to his destination as a third-class 
passenger, looks sound, and it also appears 
tc be entirely reasonable that if he was un- 
able to get into either a third or second-class 
compartment, he should have been permitted 
to enter and ride in the only compartment 
which was sufficiently large to admit him. 
It might be said, on the other hand, that rail- 
way coaches are made and intended for or- 
dinary people, not for monstrosities, and 
that employes of a railroad company are not 
to be expected to go around with a tape-line 
measuring prospective passengers before sell- 
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ing them tickets to see if their girth meas- 
urement is such as to allow them to enter 
the compartment for which they propose to 
book. It may be argued in favor of the 
company that it is worth more to carry a 
passenger weighing 340 pounds than it is to 
carry an ordinary passenger; but no distinc- 
tion is or can be properly made by common 
carriers between a midget and a monstros- 
itv —they are both regarded as ordinary 
passengers. On the side of the company it 
might be asked: Suppose the first-class com- 
partment had been too small to receive the 
passenger, would the company have been 
compelled to build or furnish a special coach 
for his express accommodation? If we an- 
swer this, as it seems we must, in the nega- 
tive, it would seem to follow that the decision 
of the French judge was correct. However, 
the case involves a very nice point of law, 
with apparently strong arguments on either 
side. 


The Ohio Legal News mentions a very 
interesting case in the Hamilton Common 
“ieas, wherein Judge Spiegel took a decided 
stand upon the recent provision of the Ohio 
law concerning alimony for husbands. The 
action was that of James K. Bingaman 
against his wife, Sallie Bingaman, and was 
brought by Scott Holmes, attorney for Mr. 
Bingaman, upon the ground of gross neglect 
of duty. Mr. Holmes is reported to have pre- 
scnted so clear a case in support of his claim 
of an indulgent, meritorious husband, and 
neglect and indifference of home and chil- 
dren on the part of the wife, that in granting 
the decree Judge Spiegel directed the filing 
of an application against the wife for alimony, 
in order that the children of the parties may 
receive some benefit from property received 
by Mrs. Bingaman from her late father’s 
estate, and which it was charged she was dis- 
sipating. 


In Simpson & Co. v. Pemigawassett Na- 
tional Bank of Plymouth, N. H., a question 
of much interest to bankers and bank deposi- 
tors was decided by the Supreme Court of 
The facts appear to be 


New Hampshire. 





that for four years, from 1889 to 1893, the 
plaintiffs, in accordance with the terms of an 
agreement entered into with the directors oi 
the defendant bank, sent money to it for de- 
posit, sometimes sending by registered letter 
and sometimes by express, the bank paying 
the charges when the money was sent by ex- 
press. On July 31, 1892, the plaintiffs sent 
to the bank by registered letter $240 in cur- 
rency, and it was received at the Plymouth 
post-office about 1:30 P. M., August I. On 
August 2 they sent another sum in the same 
way, which was received at the Plymouth 
post-office about 1:30 o’clock on the same 
day, and was delivered to the bank soon 
afterwards. About 5:30 o'clock in the after- 
noon of August 2 the bank’s teller was in- 
formed by the postmaster’s assistant that the 
registered letter which arrived August 1 was 
in the post-office and should have been de- 
livered to the bank with its noon mail. This 
was the first information any one connected 
with the bank received that the letter was in 
the post-office. The teller declined to re- 
ceive the letter then, because it was against 
the rules of the bank to receive money at that 
time of the day, it being after banking hours, 
and because the vault of the bank, being 
locked by a time lock, could not be opened. 
During the night of August 2 the post-office 
was broken into and the registered letter last 
nientioned was stolen. 


The question then was, Who should bear 
this loss? There is no action against the 
government for anything lost in the mails, 
and the plaintiffs sued the bank for the $240; 
but the court held that no promise by the 
bank to pay the money in question could be 
inferred from the facts stated, nor was it 
found that the bank was guilty of negligence. 


a 


The decision in the District of Columbia by 
which trading stamps were declared illegal, here- 
tofore published in the ALBANY LAW JouxNAL, has 
beer followed by some others to the sain¢ effect. 
but the weight of judicial opir‘on is on their side 
Recently a Massachusetts court pronounced them 
constitutional, and now a California law which was 
primarily intended to prohibit trading stamp enter- 
ptises has been upset. 
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Hotes of Cases. 


Association Organized for Public Charity — 
Taxation of Property.— The Supreme Court of 
Ohio decided, in John W. Davis, Auditor, v. The 
Cincinnati Camp Meeting Association, reported in 
ful! in 39 Ohio Weekly Law Bulletin, 57, that 
where an association, organized and conducted for 
the purpose of a purely public charity, as a camp 
meeting, under the supervision and control of 
some church, owns real estate devoted exclusively 
to the same use; and thereon provides privileges 
for the comfort and convenience of those who may 
attend the meeting, the fact that it makes charges 
for the use of these privileges, does not subject its 
property, nor the privileges so provided, to taxa- 
ticn under the laws of this State. The court said 
in part: 

We see no error in the judgment of the Circuit 
Court. By the sixth clause of section 2732, Re- 
vised Statutes, “all buildings belonging to institu- 
tions of purely public charity, together with the 
lands actually occupied by such institutions, not 
leased or otherwise used with a view to profit,” 
are exempt from taxation. This exemption is au- 
thorized by the Constitution of the State. The 
court found that the Camp Meeting Association is 
such an institution, and holds all its lands and 
property purely for the same purpose. And “ that 
none of said real estate is leased by plaintiff. nor is 
any of said real estate in any manner used with a 
view to profit, nor has any of said real estate been 
either leased or used for profit.” And though 
charges are made for the use of certain privileges. 
these are not inconsistent with the finding: that 
none of its property is leased or used with a view 
to profit. None of its lands, as shown by the find- 
ing, are used for any other purpose than to pro- 
vide for the convenience and comfort of those 
vho may attend the meeting: and these are not 
sufficient to meet the expenses of the association, 
and have to be met in part by donations from those 
interested in the maintenance of the meeting.” So 
that the charges are not then made with a view to 
profit. 

The auditor relies principally on two cases here- 
tofore decided by this court. In the case of Cin- 
cinnati College v. The State (19 Ohio, r1o). after 
a fire, the buildings of the college were restored, 
znd were constructed with special reference to a 
renting of a part of them for secular purposes, such 
as stores for the carrying on of ordinary business, 
and were so rented for profit only. not to uses that 
would be ancillary to the necessary uses and pur- 
poses of the college. such as dormitories and the 
like. Such parts of the buildings so constructed 
and rented were held subject to taxation. and the 
came distinction exists in the case of Library As- 
sociation v. Pelton (36 Ohio St. 253). 








Collision— Tug and Steamer in Channel — 
Signals — Error in Extremis — Excessive Speed. — 
In Goodwyn v. The Newport News, decided by 
the U. S. District Court, E. D. Virginia, in Au- 
gust, 1897 (83 Fed. R. 522), it appeared that a tug 
navigating in a channel in the edge of a fog bank, 
on perceiving a steamer approaching at a distance 
estimated by the tug’s master at 400 yards, gave 
the proper signal for passing starboard to star- 
board. The steamer answered by two blasts of 
her whistle, signifying her assent. Those on board 
the tug testified that the answering signal was 
heard only as one blast, and thereupon the tug 
changed her course, and was run down while at- 
tempting to cross the steamer’s bows. It was held 
that this error was not one committed in extremis, 
and that the tug was therefore liable for at least 
half the damages. It was further held that, as 
wken two vessels approach each other at night in 
a narrow channel, under such conditions of 
weather as affect the visibility of lights and the 
hearing of sounds, there must always be some risk 
of collision, a large passenger steamer proceeding 
ai over twelve miles an hour down the Elizabeth 
river below Norfolk, Va., and approaching a low- 
lying fog bank, through which the white light of a 
tug was perceived, her colored lights being invis- 
ible, was in fault for violating rule 21, requiring 
every steam vessel when approaching another 
vessel so as to involve risk of collision, to slacken 
her speed, and stop and reverse if necessary. 





Bank Deposits — Loss in Transitu.—In Simp- 
scn v. Pemigewassett Nat. Bank, decided by the 
Supreme Court of New Hampshire, in July, 1897 
(a8 Atl. R. 1005), it appeared rhat regular depos- 
itors sent currency to a bank by registered mail. It 
arrived at 1:30 Pp. M. one day, but the bank had no 
notice of its arrival until 5 p. Mm. the next day, when 
ihe celier refused to receive the letter, because it 
was against the rules of the bank to receive money 
at that hour. That night burglars stole the regis- 
tered package from the post-office. It was held 
that, since it could not be inferred that the bank 
s1omised to pay the depositors for the money, in 
the absence of negligence on the bank’s part, the 
depositors could not recover from it. 

The statement of facts and the opinion are as 
follows: 

The plaintiffs did business at Centre Harbor, and 
the defendants at Plymouth. From 1889 to 1893 
the plaintiffs, in accordance with an agreement 
with the defendants, sent money for deposit, sub- 
ject to withdrawal by check, to the defendants. 
scmetimes by registered letter and sometimes by 
express, the defendants paying the charges when 
the money was sent by express. On July 31, 1893, 
the plaintiffs sent the defendants, by registered let- 
ter, $240 in currency; and it was received at the 
TMymouth post-office about 1:30 o’clock Pp. m., Au- 
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gust 1st. On August 2d they sent another sum in 
the same way, which was received at the Plymouth 
post-office about 1:30 o’clock Pp. M., on the same 
day, and was delivered to the defendants soon 
afterwards. About half-past 5 o’clock in the after- 
noon of August 2d the defendants’ teller was in- 
formed by the postmaster’s assistant that the regis- 
tered letter which arrived August Ist was in the 
post-office, and should have been delivered to the 
defendants with their noon mail. This was the 
first information any one connected with the bank 
received that the letter was in the post-office. The 
teller declined to receive the letter then, because 
it was against the rules of the bank to receive 
money at that time of the day, it being after bank- 
ing hours, and because the vault of the bank, being 
locked by a time lock, could not be opened. Dur- 
ing the night of August 2d the post-office was 
broken into, and the registered letter last men- 
tioned was stolen. The plaintiffs seek to recover 
the $240, and they and the defendants moved for 
ivdgment in their favor, respectively. 

It is not found that the defendants promised to 
pay the plaintiffs for the money in question. Such 
a promise cannot be inferred from the facts re- 
ported. Neither is it found that the defendants 
were guilty of negligence; and so it is unnecessary 
tc consider the question whether the defendants 
would be liable in this action if they were negli- 
gent. Judgment for the defendants. 


Defective Bridge — Construction of County Law 





of 1892.—In Kate Markey, as Adm’x, etc., of 
Hugh Markey, dec’d, app’t, v. The County of 
Queens, impleaded, etc., respondent, published in| 
full in N. Y. L. J., Jan. 26, 1808, the New York | 
Court of Appeals decided that a county is not liable 
for personal injuries sustained by an individual 
through a defective bridge which it was bound to 
maintain. The county law of 1802, declaring a 
county to be a municipal corporation, has not 
changed the common-law rule as to its non-liabil- 
ity in such cases. The conclusions reached by 
Judge Gray, who wrote the majority opinion. are 
thus summarized: 

“The conclusion I have reached, after a careful 
consideration of the subject, is chat, in the work of 
censtruction of this bridge, the board of super- 
visors were executing a certain public duty, im- 
posed upon them as the proper public agents in 
that particular civil division of the State, and that 
the county could not be subjected to a private ac- 
tion for injuries occuring in or by reason of the 
performance of the work. TI do not think it is con- 
sonant with the reason of the rule of law. which 
concedes to the sovereign power in government an 

xemption from liability, that a private individual 
riay have a right of action against those who have 
but exercised a lawful power which was vested in 








them by the legislative body for the public con- 


venience and welfare, and not for any private 
benefit of the corporate body.” 

All concured with Gray, J., for affirmance, ex- 
cept Bartlett and Martin, JJ., who dissented on 
grounds thus. stated: “Where the duty to con- 
struct a highway or bridge is imposed by law upon 
a county, we see no reason why, in case of negli- 
gence and consequent injury ‘to the citizen, there 
should be any substantial difference as to liability 
hetween counties and cities, as rhe former, like the 
latter, are now municipal corporations. The 
county in the performance of this duty is clothed 
with a special power, not intrusted to it as a politi- 
cal division of the State in the exercise of the 
sovereign power for the benefit of all citizens, but 
strictly in the interest of the municipality.” 

Custody of Prisoner’s Money — Garnishment. — 
The Supreme Court of Michigan, in Hubbard v. 
Garner et al (Dec. 21, 1897), held that a jailer has 
no authority to take and retain money found upon 
a prisoner, where it would not constitute evidence 
against him in his trial for the offense for which 
he was arrested, and that money so wrongfully 
taken from a prisoner and held by a jailer cannot 
be reached by creditors of the prisoner by gar- 
pishment. Justice Montgomery, discussing these 
questions, in delivering the opinion of the court, 
said: 

“Tt is not pretended that the money taken from 
tlhe plaintiff by the officers constituted any evi- 
dence against him which could have been used on 
th. trial of the criminal proceedings instituted by 
his arrest. Indeed, it is quite apparent that it could 
not have been so used. We think the officer had 
no authority to take and retain possession of the 
money. While he had the right to search the 
prisoner, to see that he had upon his person no 
instruments which might aid to effect his escape. 
and also to retain in his custody any evidence 
which might be used on his trial, the right of seiz- 
ure does not extend beyond this. (2 Am. & Eng. 
Enc. Law [2d Fd.], 860), and cases cited.) This 


| court has recently had occasion to pass upon the 


right of search and seizure, and we have held that 
such right ought not to be extended beyond the 
necessities of the case. (Newberry v. Carpenter. 
65 N. W. 530.) 

“ The seizure being wrongful, was the money in 
the hands of the officer subject to garnishment? 
On the authority of Bailey v. Wright (39 Mich. 
06), it is clear that the money could not, after such 
unauthorized seizure, have been attached by the 
officer: and we think, on principle, that it should 
be held exempt from garnishee process. To sus- 
tain such proceedings would open the door to such 
invasions of the personal security of the individual 
ae cannot receive the sanction of this court. It is 
true that there was no collusion shown in this case 
hui in all cases it might be difficult to show actual 
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collusion; and we think the safe rule is that which 
excludes the possibility, and this rule is supported, 
as we conceive, by the best-reasoned cases. (Rob- 
inson v. Howard, 7 Cush. 257; Dahms v. Sears, 
13 Or. 47: Richardson v. Anderson [Tex. App.], 
18 S. W. 195; Connolly v. Thurber-Whyland Co., 
92 Ga. 651; Bank v. McLeod, 65 Iowa, 665; Rood, 
Garnish. § 56; Hill v. Hatch [Tenn. Sup.], 41 S. W. 
349.” 


- 


METHODS OF -:LEGAL STUDY WITH! REF® 
ERENCE TO THE PRESENT CONDITION 
OF THE LAW. 


T was Lord Macaulay who said: ‘“ The more we 
compare individual with individual, school 
with school, nation with nation, generation with 
generation, the more do we lean to the opinion 
that the knowledge of the theory of logic has no ten- 
dency whatever to make men good reasoners.” Ex- 
perience has borne out amply the truth of this 
aphorism. But on the other hand, history has 
shown that “theories of logic” have given birth 
to decidedly bad reasoners. The highly artificial 
syllogism cherished as a talisman among the medi- 
eval scholastics is responsible for a host of sole- 
cisms, inconsistencies and gross absurdities. All 
method and rule is valuable only so long as it is 
coeval and coincident with facts and prevailing 
conditions. A method as applied to the study of a 
given science must be born of that science. It 
must be indigenous. 

Before discussing systems of legal study, let us 
take one glance at the law. Harvey B. Hurd 
(American Law Review, March-April. 1897) 
writes: “ Our law is fragmentary. It is like the 
broken mirror of Richard IT; and day by day it is 
broken into still smaller pieces. It is for the most 
part a vast and heterogeneous collection of indi- 
vidual instances.” It is a vast body of facts, a 
field for scientific exploration, but alas, like all un- 
known wastes, it affords a striking prospect, an 
alluring infiniteness for indefinitely expansive 
speculation.” 

In our law schools two well-known, almost 
hackneved, phrases, to wit, “ Case Method” and 
“Text-Book Method.” have been. respectively. 


abused to designate the systems of legal study in 


vogue. In the science of logic they corresnond 
more or less exactly to the terms “ inductive ” and 
“ deductive” modes of reasoning. The unaues. 
tionable and long-established oninion. that the 
“inductive method” is the most searching. com- 
prehensive and scientifically accurate. as well as 
the most natural, svstem of investigation. in all 
branches of learning. has obtained the force of an 
axiom, and so far as a theoretical knowledge of law 
is desirable. or rather so far as the most complete 
proficiency in the conception of principles is 
worthy of attainment, this axiom is equally an- 
plicable to methods of legal study. 








been remarked by many acute jurists and lawyers 
that this position tells too much, and is virtually 
an argument in favor of abolishing the “case 
method.” Let us pause for a moment. It would 
be a work of supererogation to prove that practical 
lawyers are not required to be learned doctors. 
Since the law appears to the masses more as a 
trade or business, and as the average student is 
ambitious of fostering and preserving this view as 
a sacred and profitable monument, it will be 
easily understood, in the course of a few years, 
that the study and practice of law have been as- 
suming, day by day, decidedly pronounced and 
opposing demarcations. That these boundaries 
have been in existence for centuries is a self-evi- 
dent truth, but that they have assumed such promi- 
nent, yea, hostile, positions has been noticed only 
by a class of reflective practitioners, which, having 
passed over the ground marked by the skeleton 
evidences of the unequal contest, has thus been 
enabled to hold up an admonitory finger to ap- 
proaching posterity. 

At the present, when the happy condition of the 
law is marked by the number of flourishing and 
prosperous legal firms of acknowledged reputa- 
tion, colleges of learned professors and countless 
hordes of lesser, oft expiring, lights, the manifesta- 
tions of environing legal conditions are too bound- 
less to require a continued exposition of the prin- 
ciple to which we have just alluded. The problem, 
therefore, of how the law should be studied is 
growing momentously, in direct proportion to its 
increasing intricacy. The so-called “case 
method,” which aims at applying in the study ot 
the law the principles of induction, no more than 
barely approximates to an outline of practical in- 
duction. The gigantic scope of English law would 
present an insurmountable barrier to students tak- 
ing the advantage of a three or four years’ course 
in our best law schools, if the “case method” 
were pursued even in a tolerable fashion for the 
purpose of mastering fundamental concepts. 

The object of introducing the system of Prof. 
Lanedell in our law schools is the attainment of 
the habit and practice of legal reasoning. In other 
words, it aims to foreshadow by rigid discipline 
the difficulties and obstacles encountered by the 
practicing lawyer. We assert, however, that the 
method is a colossus, productive of a useless ex- 
penditure of energy and time. The tendency of 
the law towards specialization is being dailv ac- 
celerated: in fact. it is already a partial consum- 
mation. It will be readily conceded that the 
history of a lifetime expended in acquiring, by 
arduous practical labor. a working knowledge of 
any particular branch of the law. is not too ade- 
quate a period. To arbitrarily cut off three or four 
years for the purpose of theoretical study of cases 
is assuredly an encroachment upon the meagre 
but priceless allotment of time for practical suc- 


But it has' cess. The advocates of the “ case method” boldly 
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maintain that their hobby is the most efficient, as 
well as the most expeditious, method of ensuring | 
to students a preparatory familiarity with principles 
in their operation. This proposition certainly in- | 
volves a reductio ad absurdum. The desideratum of | 
all collegiate training being preparation and not | 
completion, it is too evident that any additional | 
period spent in the class-room is but a weak at- | 
. tempt to forestall in an unsatisfactory and experi- | 
mental manner the curriculum of future practice, at 
all times the surest, most profitable, most econom- 
ical method of gaining practical knowledge. This 
is specifically true of the law as a whole, since it is 
largely a business in itself, and entirely a tree 
whose branches are contorted and complicated 
with all human institutions whatsoever. Hence 
practicalness should be the one goal kept in view. 
Now to discuss the “ case method ”’ in its inherent 
intricacy from the standpoint of economy in labor. 
It seems to be one of the glorious hallucinations of 
our modern “scholastics” that the more beset 
with stumbling blocks and rugged features a given 
road to the mastery of any science may be, the 
more desirable and certain is the ultimate rendez- 
vous. They cite triumphantly in support of their 
proposition the fact that the sturdiest and hardiest 
as likewise the most proficient, fighters are molded 
in the school of difficulties and vicissitudes. Alas! 
their theory does not fit the argument. They lose 
sight of the circumstance that this hard condition 
is an inevitable, though none the less reprehensible, 
evil of our status. Like unto the philosophy of the 
cynics and stoics, their recognition of the principle 
that the highway to success is through “a vale of 
tears” is accepted as a benefit to be highly prized 
and fostered — not as a deplorable imposition, the 
amelioration of which should be sought out con- 
tinually, ceaselessly. They contemplate study as 
an end, not as a means. The highest aim of such 
a theory is discipline, pure and simple. They fol- 
low-the exploded doctrine that the best system of 
pedagogism is labor and drudgery, forgetting or 
ignoring that discipline is but one of the means to 
the virtual end—useful knowledge—a means 
whose effectiveness should consist in its extreme 
simplicity and absence of friction. We agree with 
the geometrician who said “that there was no 
rcyal road to learning,” but at the same time we 
lament, and the cause of civilization and humanity 
weeps with us, that such is the inexorable decree. 
Development and progress is the only worthy re- 
ward of study. There can be no avenue too acces- 
sible leading to the tower of truth. 

The “ case method ” offers to the tender feet of 
the uninitiated novice a bewildering, confusing 
and impassable forest of disconnected and limit- 
less facts, circumstances and conditions, the exist- 
ence of which in every instance, anterior to his 
entry upon the threshold of the law, he has not 
even dreamed. For the most part the very names 





| and technicalities of the different institutions that 


the law in its infinite bearings embraces are ut- 
terly unknown and incomprehensible, much less 
the ponderous array of legal nomenclature that he 
is suddenly called upon to discuss and elucidate. 
By the “case method” the most tortuous compli- 
cations of human ignorance, art and ingenuity, 
perverted and darkened by legal machinery and 
phraseology, are offered to his inspection as a 
treasure-mine of inexhaustible intellectual wealth. 
He soon learns that innumerable plausible hypo- 
theses can be constructed, with an endless chain of 
cases to support them, or if he is not of a con- 
structive turn of mind, he will surrender himself 
blindly to the guidance of the instructors, relying 
upon them to separate the intangible facts of the 
“case” into the time-honored and highly-conveni- 
ent formula of A, B, C, ete. 

This is in itself an evil—the cultivation and 
propagation of dependence — and at the same time 
it imposes an unnecessary and profitless burden 
upon the shoulders of the professors. Thus we 
have a double waste of time and energy. Then, 
since the avowed object of the “ case method ” is 
to guarantee a thorough facility in the grasping of 
rudimentary principles, the publishing of cases for 
use in the class-room, disfigured and obscured by 
the useless and cumbrous details, is the most ef- 
fective manner of defeating the designed intention. 
There is no student possessing a moderate degree 
of capability who can honestly assert that the laby- 
rinth of details through which he is obliged to pur- 
sue his benighted course is not only an intolerable 
bugbear and nuisance, but a decided detriment and 
hindrance to rapid progress in the first year of his 
studies. 

But now we must revert to another aspect of the 
question. There are many attorneys of great 
prominence who have asserted that the law in its 
existing state of evolution does not require men 
profoundly versed in scientific legal knowledge: 
nay, more! it has been reported that a certain cele- 
brated judge has found occasion to remark that 
the organic law is in a positive state of degenera- 
tion. Furthermore, that lawyers at present do not 
need to be of “ large mental calibre.” As an oppo- 
nent of the theory of degeneration from any stand- 
point, we beg leave to humbly express our decided 
dissent to the soundness of any such sweeping 
generalization — yet there is more than a grain of 
truth in the language alluded to above. First, let 
us premise that the history of all times has shown 
that what is generally regarded as a state of decay 
or atrophy is in reality but one of the stages 
toward a higher culmination. The law is no ex- 
ception to this. The fact that at this stage of its 
growth it has become so unwieldy in its multi- 
plicity of precedent is only the surer indication of 
the progressive operation of the principle of in- 
duction. That it is in urgent need of reform is but 
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additional proof that the time is rapidly approach- 
ing, 
ment of one more step in its progress. 
is no doubt that lawyers of great 
capacity are not in demand, when the practice of 
the law consists largely, as some acute legal writ- 
ers have observed, in 
chronological arrangement of 
“ matching of patterns.” 


cases, or in a 
This leads us to consider 


as a burning question whether the best course to | 


obtain success as practitioners does not consist in 
an entire departure from all existing methods of 
legal study. Considered from a mere pecuniary 
and economical point of view, if we believed that 
the law would still continue for any comparatively 
permanent period in its present state of noxious- 
ness, such would have to be our unqualified 
though apparently paradoxical opinion. We would 
then be obliged to hold that the art of preparing 
catalogues should be made a distinct and compul- 
scry course of instruction, but fortunately such a 
result cannot be anticipated by any watchful ob- 
server of the current of events. Passing over, 
however, any prophecy with respect to the future, 
it is more than clear that the present “case 
method” is neither adapted to the future con- 
tingencies hinted at nor to present conditions. As 
for the “ text-book method,” in its grand but al- 
most metaphysical mode of inculcating and illus- 
trating legal concepts, it is just as censurable in 
its practical working, since the comprehension of 
abstract principles, abstractly stated, necessarily 
implies an almost equal state of reliance upon the 
instructors, and encourages sloth and aversion to 
healthy exertion upon the part of students. In the 
art of teaching there are several elements to be 
kept constantly in sight, but there is one magnifi- 
cent principle so frequently neglected that should 
be devotedly, uncompromisingly promulgated, 
namely, that improvements in methods should aim 
at increasing the rapidity by which students may 
learn to teach themselves, not an acceleration in 
the means of perpetuating the tyranny of “ profes- 
scrial” domination and consequent servile pupil- 
age. Neither the present “text books,” written in 
a grandiloquent style of abstractness, nor the ele- 
phantine volumes of collected cases, tend to pro- 
duce good lawyers as quickly as possible. There 
are some who are foolish enough to maintain that 
a restriction placed upon the countless hordes of 
young men who are yearly swelling the ranks of 
the bar is good by whatever means accomplished, 
but such sophists do not number many. Any per- 
sons favoring such unlawful means of limitation 
are enemies to true progress and dabblers with 
nature’s own provisions for effecting improvement 
In other words, they are offenders against the law 
of supply and demand. 


It has been suggested that the “ text-book” and 
“case methods” be combined, but this would be 


not for a revolution, but for the accomplish- | 
Yet there | 
intellectual | 


a mere compilation and | . 2 ~ = 
| cal and practical method of combining principles 





a mere multiplication of difficulties. Both “ text 
books” and “ case collections” should be simpli- 
fied. We do not venture to suggest arbitrarily any 
distinctive line of action, but are of the opinion 
that the method adopted by Mr. Stephen in his 
excellent work on the Law of Evidence comes 
nearer to indicating a harmonious, consistent, logi- 


and object lessons than any other work used as a 
guide for young students. These remarks have 
been submitted in a meek spirit and with an ear- 
nest desire of promoting interest, and hence im- 
provement in our means of arriving at a solution 
of the vital question of legal education. 
ALEXANDER HIRSCHBERG. 
New York, Jan. 29, 1808. 


ABRAHAM LINCOLN AS A LAWYER 


T the recent annual meeting of the Bar Asso- 
[ ciation of the State of Kansas, held at To- 
peka, the Hon. A. Bergen, by request of the 
association, gave some personal recollections of 
Abraham Lincoln, which proved of surpassing 
interest. Mr. Bergen, while he was beginning the 
study of the law, and in the first year after his 
admission, enjoyed the opportunity of seeing Mr 
Lincoln in the courts of five counties, and of most 
carefully observing him and his every word and 
movement in several noted trials. Among many 
other interesting reminiscences Mr. Bergen gave 
the following: 

Physically he was tall, thin, bony, flat-chested. 
angular and crooked, with long arms and !egs and 
large feet and hands. He was ungraceful, even 
awkward in every movement, careless in dress, 
unless, as it would sometimes seem, he took the 
care to roughen his high silk hat, in which he 
carried his papers, by rubbing the nap the 
wrong way when the hat was new, if ever it was 
new. No complete idea of the irregularity of the 


profile of his features can be had from his pictures. 
These seem to me to be more like an ordinary 


man than was the original. Studying his face di- 
rectly from the side, the lowest part of his forehead 
projected beyond his eyes to a greater distance 
than any other person’s that I have ever seen. In 
the court-room, while waiting for the Armstrong 
case to be called for trial, I watched and studied 
his face for full two hours. I then estimated that 
his forehead protruded beyond his eyes more than 
two inches, and retreated rapidly, about 25 degrees 
from the perpendicular, until it reached a usual 
height in a straight line above his eyes. From the 
front his eyes looked very deep-set and sunken, 
by reason of this abnormal extension of the frontal 
bone. He sat among the lawyers for these two 
hours with his head thrown back, his steady gaze 
apparently fixed on one spot of the blank ceiling, 
without the least change in the direction of his 
dull expressionless eyes, and without noticing any- 
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thing transpiring around him, and without any 
variation of feature or movement of any muscle of 
his face. I suppose he was thinking of his com- 
ing case. Herndon says he was capable of longer- 
continued, concentrated, vigorous thought upon 
one subject than any other man. His expression 
was of the deepest melancholy. It aroused my 
sympathies for the man on whose lineaments poig- 
nant, mental suffering was so distinctly marked. 
But whenever he began to talk his eyes flashed 
and every facial movement helped express his idea 
and feeling. Then involuntarily vanished all 
thought or consciousness of his uncouth appear- 
ance, or awkward manner, or even his high- 
keyed, unpleasant voice. It required a critical 
effort of the will to divert attention to the man 
himself or anything about him, away from the sub- 
stance of what he was saying, whether it was ear- 
nest and dignified or humorous. 

To the judges and practitioners with him at the 
time I knew him, when he had been at the bar 
twenty years, and for the period of about six 
years before he was elected president, his most 
noticeable characteristic was his extraordinary 
faculty for correct reasoning, logic and analysis. 
But not less than this to the student of language 
or rhetoric was his clear, full, orderly and accu- 
rate statement of a case —so fair and so perspic- 
uous that it was often said that after Lincoln had 
made his statement there was but little occasion 
for argument on either side. 

He habitually employed at the bar the same 
kind of care, skill and nicety in the use of words 
and in the expression of ideas which he so often 
afterwards exhibited; instances of which are seen 
in the changes for the better which he made in the 
writings of his scholarly secretary of state, Wil- 
liam H. Seward, particularly in the communica- 
tion relative to the Trent affair, which probably 
saved a war with England, and in his Gettysburg 
address, the admiration of the world. 

He seemed to be slow in his mental operations; 
many of his biographers say he was slow in think- 
ing. But this was only seeming. He thought 
vigorously and thoroughly, but did not speak 
quickly. In reality it was only his great care al- 
wavs to know his ground. His habit was, before 
speaking or acting, to deliberately look through. 
around and beyond every object, fact, statement 
or proposition to which his attention was called, 
and subject it to his wonderful powers of percep- 
tion, reason, logic and analysis. This required 
time. But woe to the cause of his opponent 
which depended on falsehood in fact, defective 
logic or fallacious argument. It was sure to be 
torn to shreds and its true character shown by the 
clear, simple, strong language of one so endowed 
and trained that he could not only see through 
things, but could most clearly reveal his own mind 
and thoughts to others. 

He thought much. He read comparatively lit- 





tle. He knew thoroughly the works of Coke, 
Blackstone, Stephen, Chitty, Starkie and, later, 
Greenleaf’s Evidence and Story’s Equity. These 
contained the germs of nearly all law. He gave 
little time searching for cases or studying what is 
termed case law. He commenced practice when 
there were few text-books or reports, only two or 
three of Illinois, and when elected president there 
were only twenty volumes of Illinois reports. In 
these he participated as counsel in about one hun- 
dred cases. There are now of the Supreme Court 
one hundred and sixty volumes, and of the Court 
of Appeals sixty-two; in all of Illinois reports 
alone two hundred and twenty-two, more than 
eleven times the number in existence when he quit 
the practice. 

It has always seemed to me that such study of 
principles and of their application to facts tended 
to strengthen his mental powers more than would 
the hunting among the thousands and thousands 
of cases in digests for references and then study- 
ing scores of cases to find authority, which now 
seems necessary to success in the practice. 

On the circuit Lincoln cited little of authority, 
indeed it seemed to me that he had not much re- 
spect for opinions of judges, except for the cor- 
rect reasoning they presented. 

The old maxim (is it now obsolete?), “ He 
knows not the law who knows not the reason for 
the law,” did not apply to him. He stated the rule 
and gave the reason as clearly, fully and logically 
as it appears in the writings of the masters of 
jurisprudence, and without having seen a de- 
cision generally reached the same conclusion as 
the Supreme Courts who sat near large libraries 
with the help of elaborate briefs and with ample 
time to examine other cases. 

Avoiding deception in fact, argument or law, 
with his clear vision and accurate and powerful 
reasoning powers and fairness and thoroughness 
of statement, he had the respectful confidence of 
the judges to a remarkable degree. It was gen- 
erally seen and felt on the circuit that Lincoln did 
not need to produce opinions as authority, but the 
presumption was that the court would agree with 
him upon any proposition he made unless his 
antagonist should produce a case directly in point 
against him. Then the remark was not unusual 
from the bench that if the question had been 
original in that court the decision might have been 
different. 

He was always courteous and kind. His sym- 
pathy for some of the poor friends of his strug- 
gling youth at times led him to generous self- 
sacrifice which would have honored Ian Mac- 
Laren’s hero, Dr. Weelum McClure. 

By some habitual litigants, and by some politi- 
cal opponents, Mr. Lincoln was often referred to 
as a third-rate lawyer. He could not make black 
look white. He would not intentionally misrepre- 
sent either law or facts, or use false logic. Some 
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men think that a perfect lawyer can win any case, | 


good or bad, and measure his ability by his suc-~ 
ccss in securing victory for the wrong. Lincoln 
had none of this. I have never heard it suggested 
that he lost a just cause, wherein any lawyer ought 
to have succeeded. In fact, he rarely lost a case. 


Ii from such preliminary investigation he could 


see that the law or facts were against his client, | 


a settlement was recommended. 
possible, Lincoln usually managed to get out of 
trying the case, sometimes by turning it over to 
his partner, Judge Stephen T. Logan, a 
whom they all called a first-class lawyer, or, after- 


wards, William H. Herndon, who could be equally | 
as skilful, intense, eloquent, pathetic and vehement | 


or the wrong side as on the right. 


otherwise, Mr. Lincoln got into the trial of a 
in the wrong, he appeared very weak, spiritless, 
and destitute of resources. 


with time for mature thought, he went into and 


ble. 

His tact was remarkable. 
and thought out the best way of saying every- 
thing, as well as the substance of what he should 
Say. 


mc to be carefully premeditated, although to the | 
casual observer it may have seemed that many 
things were entirely impromptu. 

The region for fifty miles around was filled with 
what were said to be his stories. His anecdotes 
had so high a reputation that often when any 
would-be humorist started a new story of the suc- 
cess of which he had some doubt, he attributed it 
to Mr. Lincoln. 

Those who were in doubt as to their ability to 
get off an old joke well frequently assumed to 
quote it as if he had so told it; and if one wanted 
to say something smutty he generally prefaced it 
with “as Abe Lincoln said.” 
rency and took off the curse. Very few of the 
many jokes and stories I heard from him bordered 
on coarse vulgarity. But the fact is he fully ap- 
preciated the mirth aroused by placing together 
the sublime and the ridiculous, the refined and the | 
gross, the spiritual, at least in pretense, and the | 
sensual, and used them wherever they were most | 
effective to communicate and fix an important | 
truth, or to make that odious which deserved con- | 
demnation. 

His manner in presenting a case was intensely 
earnest and sincere. An unprejudiced person 
could not help feeling that he believed all he said. | 

A singularity about him was that often, and in- 


If this was im- | 


man | 


If, however, | 
by a client’s misrepresentation of the evidence or | 


But if satisfied of the | 


justice and righteousness of his client’s case, and | 


He carefully studied | 


| ness that degrading performance. 


| and spectators weep. 
This gave it cur- | 


deed in every case that I witnessed, he said or did 
some very peculiar thing, or some common tung 
in a very remarkable manner. Usualiy this was 
done to match and overcome the eloquence oi an 
opponent. While this seemed to the jury to have 


| come to him on the spur of the moment, yet usu- 
Where he could, he examined very fully before | 
trial or even before agreeing to go into a trial. | 


ally it came at the critical point of his case, direct- 
ing special attention to that which he desired 
should be most prominent, and so impressed itself 
upon the mind of the dullest juror that it would 
sink deep and never be forgotten. This also at- 


| tracted people to hear him, and in those days was 
| a great advertising medium. Other lawyers were 


afraid of it. They felt sure it would strike some- 
where, but they never could tell beforehand just 
where it would hit. Sometimes he seemed to take 
a delight in expressly conceding to his opponent 
every proposition and fact which his client or the 
spectators thought to be in his favor, and then, to 


| the surprise of his antagonist and client, take some 
cause wherein he became satisfied his client was | 


unexpected but firm and impregnable position. 
In a trial he was wise as a serpent, but to his ad- 
versary not harmless as a dove. 


The first time I saw him as a lawyer was in the 


| old Morgan county court-house, at Jacksonville, 
through with the trial with a buoyant, dominant | 


ccurage and power which was well-nigh irresisti- 


lli., defending a very wealthy, aristocratic Demo- 
crat, one of the chivalry, Col. Dunlap, in an action 
for ten thousand dollars damages brought against 
him by the editor of the opposition, or, as many 


| then called it, the abolition paper, on account of a 
| deliberate, carefully-planned cowhiding, admin- 


| istered by the colonel to the editor on a bright 
Every important thing he did or said seemed to | 


Saturday afternoon in the public square of the 
town, in the presence of hundreds of the town and 
country people whom the colonel desired to wit- 
Besides local 
counsel, the editor had employed Ben. Edwards, 
who was the most noted for eloquence of all the 
Democratic lawyers in the State. Col. Dunlap 
retained Lincoln as one of his attorneys to defend. 
I ran off from my recitations for the sole purpose 
of hearing Lincoln. Edwards used all the arts of 
the orator and advocate. He pictured till it could 
be felt the odium and disgrace to the editor, 
worse than death. He wept and made the jury 
The feeling in the court- 
house was roused to the highest pitch of indig- 
nation against the perpetrator of such an outrage. 
As against the plaintiff, outlaw had no right to 
live, much less to retain and enjoy his wealth. It 
was felt that all the colonel’s fortune could not 
compensate for the lawless indignity, and that the 
editor probably would get his full $10,000. No 
possible defense or palliation existed. Before all 
eyes were dried it came Lincoln’s turn to speak. 
He dragged his huge feet off the table, on the top 


, of which they had been calmly resting, set them 


on the floor, gradually lifted up and partly 
straightened out his great length of legs and body 
and took off his coat. While he was removing his 


coat I and all others noticed his eyes very intently 
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fixed upon something on the table before him. 
He picked up the object, a paper, from the table. 
Scrutinizing it closely, and without having uttered 
a word, he broke out into a loud, long, peculiar 
laugh, accompanied by his most wondertully funny 
facial expression — there never was anything like 
the laugh or the expression. A comedian might 
well pay thousands of dollars to learn them — it 
Was magnetic. Ihe whole audience grinned. He 
laid the paper down slowly, took ott his cravat; 
again picked up the paper, looked at it again, and 
repeated the laugh. It was contagious. By that 
time all in the packed court-room were tittering o1 
trying to hoid in their cachinations. He then de- 
liberately took oft his vest, showing his one-yarn 
suspender, took up the paper, again looked at it, 
and again indulged in his own loud, peculiar 
laugh. Its etiect was absolutely irrepressible. The 
usually solemn and dignitied Judge Woodson, the 
jury and the whole audience could hold them- 
selves no longer, and broke out into a long, loud 
continued roar; all this before Lincoln had ever 
uttered a word. I call this acting. 

The occasion for his merriment was not very 
funny, but it was to the point. 


explained that the damages as claimed was at first 


written $1,000. He supposed the plaintiff after- | 
wards had taken a second look at the colonel’s | 


pile and had thereupon concluded that the wounds 
to his honor were worth $10,000. 


The result was to at once destroy the effect of | 


Edwards’ tears, pathos, towering indignation and 
high-wrought eloquence, and to render improb- 
able a verdict for more than $1,000. 


plaintiff was entitled to a verdict for some amount, 
argued in mitigation of damages, told a funny 
story applicable, and specially urged the jury to 
agree upon some amount. 

The verdict was for a few hundred dollars, and 
was entirely satisfactory to Lincoln’s client. 

Though not asserted by himself, nor in any way 
made offensively prominent, yet to the close ob- 
server, or to an intimate acquaintance, the most 
pervading and over all dominant element of his 
character and conduct under all circumstances was 
his love of truth, not merely the moral avoidance 
of a lie, which may be common enough among 
Americans, who have early read, admired and 
tried to emulate George Washington in the epi- 
sode with his little hatchet, and in imitation of 
which the bar is popularly, though erroneously, 
supposed not to have made a shining success; 
but truth in its most comprehensive sense; cor- 
rectness and accuracy in fact, in science, in law, 
in logic, in reasoning, and in every field. While 
he had no contempt for any man, yet his love of 
truth so permeated his whole nature that he de- 
tested and avoided any and everything untrue, in- 
correct, illogical or fallacious. All his biograph- 





He apologized to | 
the court for his seemingly rude behavior and | 








ers attribute this quality to him, and it is borne 
out by my observation and his general repute in 
the neighborhood. 

William H. Herndon was Lincoln’s last partner. 
He was associated with him in business longer 
than any other man. In his biography he is none 
too favorable to Lincoln, and professes to be im- 
partial, and therein, like scripture records, to give 
all the dark as well as the bright as to his life and 
character. He even states or intimates some 
things merely upon surmise, and without such 
facts or proof as should satisfy a person who 
«knows the rules of evidence. I am satisfied Hern- 
don thought himself a better lawyer and speaker 
than Lincoln. In some views he was. Mr. Hern- 
don says * Lincoln loved truth for its own sake. 
To him it was reason’s food.” ‘ His pursuit of 
truth was indefatigable.” ‘‘ Honesty was his polar 
star.” ‘ He would never in the slightest degree 
sacrifice his convictions of truth.” ‘In the grand 
review of his characteristics nothing creates such 
an impressive effect as his love of truth. It looms 
up above everything else.” ‘‘ The universal testi- 
mony was, ‘ He is an honest man.’” * * * 

Henry Watterson, in his lecture, says with the 
greatest emphasis, and repeats: ‘ President Lin- 
coln was inspired by God.” If so, he must have 
been receiving inspiration while at the bar. For 
there he gradually became educated in the use of 
all the marvelous tact, prudence, wisdom, good- 
ness, courage and intellectual power which he 
afterwards displayed. 

Many believed, and some still believe, he was 
small and weak when he was elected, and that he 


| suddenly grew. These had never met and meas- 
Lincoln immediately and fully admitted that the | 


ured his gigantic intellectual height and strength. 
His friends among the Illinois lawyers never 
doubted his capability. Certainly he continued to 
grow and develop after he became president. 
Those fearful souls whose hearts shrank within 
them because he had not been more in politics and 
office did not realize the mental training, power 
and capacity which can be attained in the study 
and practice of law. 


a 


JURISDICTION OF COURT OF APPEALS. 


SUFFICIENCY OF INDICTMENT — ERROR IN CHARGE 
TO JuRY. 
Court OF APPEALS. 
Decided January 11, 1808. 

Tne PEOPLE OF THE STATE OF NEw York, Re- 
spondent, v. JosHua S. HELMEr, Appellant. 
The jurisdiction of this court is limited to the re- 
view of questions of law only, and no unani- 
mous decision of the Appellate Division that 
there is evidence supporting or tending to sus- 
tain a verdict not directed by the court can 
be reviewed by this court (Const., art. 6, 

sec. 9). 
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Under the present practice an indictment is suffi- 
cient if the act or omission charged as a crime 
is plainly and concisely set forth with such a 
degree of certainty as to enable the court to 
pronounce judgment according to the right oi 
the case, and no indictment is insuthcient by 
reason of any imperfection in matter of form 
which does not tend to the prejudice of the 
substantial rights of the defendant upon the 
merits. Nor does any error or mistaxe therein 
render it invalid, unless it actually prejudices 
or tends to prejudice the defendant in respect 
to a substantial right. 

Where a charge to the jury is erroneous, a verdict 
of conviction must be set aside, unless it is 
apparent that the error did not and could not 
have affected the verdict. It is not for the 
defendant to show how he was injured by it, 
but it rests with the prosecution to show thai 
no possible injury could have arisen from the 
error. 

(O'BRIEN, J., dissents upon the ground that the 
constitutional limitations upon appeals to this 
court do not apply to criminal cases.) 

Appeal from a judgment of the Appellate Divi- 
sion of the Supreme Court in the Fourth Depart- 
ment, which affirmed a judgment of a Court of 
General Sessions held in and for the county of 
Niagara, convicting the defendant of exhibiting 
false books to one of the bank examiners of the 
State. The defendant was indicted at a Court of 
Oyer and Terminer held in and for that county in 
April, 1894. At the time of the alleged offense he 
was president of the Merchants’ Bank of Lock- 
port, which was duly organized under the laws of 
this State, and was in general charge of its affairs. 
Among other books kept in the bank was one 
known as the tickler or cash book, which pur- 
ported to show correctly the cash on hand at the 
close of business on each day. B.S. W. Clark was 
a bank examiner duly authorized and appointed to 
investigate the affairs of that bank. On the morn- 
ing of the 21st of September, 1893, Clark, as such 
examiner, appeared at its banking office for that 
purpose. The defendant was present and was in- 
formed by the bank examiner of the purpose of 
ius visit and of his desire to count the cash before 
the bank opened for business. The books were 
thereupon presented, including the tickler or cash 
book, and the examination commenced. The de- 
fendant was present the most of the time until it 
was concluded. 


John G. Milburn, Tracy C. Becker and Eugene 


M. Ashley for appellant; P. F. King and Abner T. 
Hopkins for respondent. 


Martin, J. — The jurisdiction of this court is 
limited to the review of questions of law only, and 
no unanimous decision of the Appellate Division 
that there is evidence supporting or tending to 





sustain a verdict not directed by the court can be 
reviewed by the Court of Appeals (Const., art. 6, 
sec. 9; Szuchy v. Hillside Coal & Iron Co., 150 
N. Y. 219; People ex rel. v. Barker, 152 N. Y. 417; 
Harroun v. Brush Electric Light Co., 152 N. Y. 
212; People v. Ledwon, 153 N. Y. 10, 15). Conse- 
quently no questions of fact or questions relating 
to the sufficiency of the evidence can be reviewed 
on this appeal. 

The indictment was based upon the provisions of 
section 592 of the Penal Code, which, so far as 
material, provides that an officer of a corporation 
who knowingly exhibits a false book to any public 
cffiicer authorized by law to investigate its attairs, 
with intent to deceive such in respect 
thereto, is punishable by imprisonment not to ex- 
ceed ten years. At the close of the testimony the 
defendant moved to dismiss the indictment upon 
the ground that it did not charge a crime. This 
motion was denied, and the defendant excepted. 
He now contends that the indictment was defec- 
tive in failing to allege that the tickler or cash 
book was exhibited by the defendant to the bank 
examiner with deceive him im respect 
thereto. The indictment in effect charged that the 
defendant, as president and director of the Mer- 
chants’ Bank of Lockport, at the time named, 
and knowingly 
presented, exposed and exhibited his cash book or 
tickler to B. S. W. Clark, a public officer duly 
authorized and commissioned to investigate the 
atlairs of that bank, with intent to deceive such 
public officer, contrary to the form of the statute 
in such case made and provided. 


otticer 


intent to 


feloniously, wilfully, wrongfully 


The only omis- 
sion claimed is of the words “in respect thereto.” 
While it may be that under the strict and technica! 
rules of the common law this indictment might be 
regarded as defective, yet, under the liberal pro- 
ccdure established by our statutes, we think it was 
sufficient. Under the present practice, an indict- 
nient is sufficient if the act or omission charged as 
a crime is plainly and concisely set forth with such 
a degree of certainty as to enable the court to pro- 
nounce judgment according to the right of the 
case, and no indictment is insufficient by reason of 
any imperfection in matter of form which does not 
tend to the prejudice of the substantial rights of 
the defendant, upon the merits. Nor does any 
error or mistake therein render it invalid, unless it 
actually prejudices or tends to prejudice the de- 
fendant in respect to a substantial right (Code 
Criminal Procedure, secs. 284, 285, 684). The pur- 
pose of an indictment is to identify the charge 
against a defendant, so that his conviction or ac- 
quittal may inure to his subsequent protection, and 
t» apprise him of the nature and character of the 
offense charged and of the facts which may be 
proved, so as to enable him to prepare his defense 
When tested by these principles it is obvious that 
the indictment was sufficient, as there was no de- 
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3 “4 | 
fect which affected any substantial right of the de- 


fendant. It fairly apprised him of the facts to be 


rroved against him, and so clearly identified the 
crime charged that a judgment would protect him | 


from a subsequent conviction. Hence, we are of 
the opinion that the defendant’s exception to this 
ruling was not well taken. 

The defendant’s counsel also insists that the 
court erred in admitting in evidence the quarterly 
report of the Merchants’ Bank, showing its con 
dition on the 19th day of September, 1893, which 
was signed and verified by the defendant. It was 
proved upon his cross-examination, and was ob- 
viously admissible to contradict his testimony. As 
it was, however, received without objection or ex- 
ception, it presents no question which can be 
determined upon this appeal. 

On the trial the questions most seriously liti- 
gated were whether certain entries in the tickler 
or cash book were false to the knowledge of the 
defendant, and whether, with that knowledge, he 
exhibited it to the bank examiner. The evidence 
to establish these facts was to some extent cir- 
cumstantial. In submitting the case to the jury 
the learned trial judge, after charging that there 
wa3 no direct evidence to show that the defendant 
exhibited this book to the bank examiner, and tha: 
he was in and about the bank and knew the pur- 
pcse of the visit of the examiner, then added: 
* And, as the court at General Term had said, in 
this case, that was sufficient to satisfy the jury that 
there was an inspection or presentation of the 
books to the examiner.” That part of the charge 
was excepted to by the defendant, and this excep 
tion presents the only serious question in the case 
The possible effect of that portion of the charge 
was to convey the idea that the General Term had 
determined the precise question which was before 
the jury. It is manifest that this statement was 
improper, as the question whether the defendant 
had knowingly exhibited false books to the exam- 
inet was purely one of fact to be determined by 
the jury from the evidence before it, unprejudiced 
by any statement as to what another court might 
have said upon that subject. The obvious conse- 
quence of that portion of the charge was to create 
a tendency on the part of the jury to rely upon 
what it may have understood to have been the 
decision of the General Term, rather than upon 
the evidence. While it may be that it had no such 
effect, still, as such a result may have been pro- 
duced, it cannot be said that the error was harm- 
less. Where a charge is erroneous the verdict 
niust be set aside, unless it is apparent that the 
error did not and could not have affected the ver- 
dict. It is not for the defendant to show how he 
was injured by it, but it rests with the prosecutior 
to show that no possible injury could have arisen 
from the error (Greene v. White, 37 N. Y. 405: 
Clarke v. Dutcher, 9 Cow. 674; Stokes v. People, 








52 N. Y. 164; People v. Corey, 148 N. Y. 476; Peo- 
pie v. Strait, 154 N. Y. 165; People v. Koerner, 154 
N. Y. 355). We are of the opinion that the de- 
fendant’s exception to the charge was well taken, 
and as we cannot say that it could by no possi- 
bility have prejudiced the defendant, it follows ¢ 
the judgment must be reversed and a new trial 
granted. 

BARTLETT, Haicut and Vann, JJ., concur with 
MartTIN, J., for reversal. 

Gray, J., says: “I think this judgment should 
be affirmed. I concur with my brother Martin’s 
opinion upon all the points discussed, except as to 
the alleged error in the charge of the trial judge, 
and it is from the conclusion which he reaches in 
thai respect that I dissent.” 

O’Brien, J., reads dissenting opinion, but de- 
clines to vote on the question of alleged error in 
tae charge. 

Judgment reversed and new trial granted. 

“ e 
Heftove the Final Bar. 

INUS M. CHILD, 63 years old, one of the 
L best-known lawyers of Boston, dropped dead 
in the Park square station of the New York, New 
Haven and Hartford Railroad on the 24th ult. 
from apoplexy. The deceased graduated from 
Yale College in 1855, and studied law with his 
father, the Hon. Linus Child. Admitted to the 
bar in 1859, the son at once began active practice, 
winning his way steadily and quickly to the front 
rank of his profession. He had been a member of 
the Boston common council, a member of the 
legislature, and for more than twenty years was 
counsel for the Middlesex Horse Railroad. The 
deceased was twice married. By his first wife he 
had three children. His second wife, Mrs. Ada 
M. Wilson, of Chelsea, survives him. 





In view of the fact that Queen Victoria was 
fined five shillings in a London court a few days 
ago because one of her servants was leading an 
unmuzzled dog in the streets, the following from 
the Law Journal is interesting: ‘‘ At Maidenhead, 
Spencer Eddy, a secretary to the United States 
embassy, and J. E. White, son of the first secre- 
tary to that embassy, were summoned for riding 
bicycles on a footpath at Winkfield. Neither of 
the defendants attended, but a telegram was re- 
ceived from Mr. White, Sr., claiming diplomatic 
immunity for his son. The justices directed their 
clerk to communicate with the home office on the 
subject. The Diplomatic Privileges act, 1,708 (7 
Anne, ¢c. 12, s. 3), makes void all writs and pro- 
cesses set forth or prosecuted, whereby the person 
of an ambassador or of his domestic servant may 
be arrested or imprisoned, or his goods or chat- 
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tels may be distrained, seized or attached. Issue 
of such process entails punishment at discretion by 
the lord chancellor and lord chief justice (section 
4). The privilege does not attach to servants un- 
less they are registered at the foreign office (sec- 
6). 


act binds the crown or applies to prosecutions for 


tion It has never been decided whether the 


offenses; and, while it is clear that members of the | 


otlicial staff of an embassy are within the privilege 
in civil matters, it has not been judicially deter- 
mined that a son of a privileged person who is not 


ofiicially attached to the embassy is privileged, | 


the word ‘servant’ not applying to him, and no 


reference being made by the act to the family of a | 


diplomatic officer. Assuming that the privilege is 


asserted and maintained, it involves the right to 
defy the sanitary and police laws, as was lately 
dene by a Dutch official, who, till sat on by his 
government, kept fowls so as to cause a nuisance: 
and by a South American attache, who committed 
an offense in Hyde Park; or by the Chinese, who 
defied crowner’s-quest law; and by other attaches 
who did not pay their cabmen. Privileges of this 
sort may be necessary, but are particularly open to 
abuse; and if the present claim succeeds, the next 
question, no doubt, will be whether a diplomatic 
poodle can be compelled to wear a muzzle.” 


The honor conferred upon Lord Halsbury is a 


fitting recognition of his distinguished career 
Flis tenure of the woolsack is remarkable in more 
ways than one. With the exception of Lord 
Lyndhurst, he is the only lord chancellor during 
the present century who has held office three 
times, while the only keepers of the great seal 
curing the same period whose occupancy of the 


Lord Eldon 
The latter judge was made an 
With this exception, Lord 
Halsbury is the fourth lord chancellor during the 


woolsack has been longer are and 
Lord Cottenham. 


ear! on his resignation. 


nineteenth century to receive the honor of an earl- 
Eldon, Tord 


Though it cannot be 


The other three were Lord 


Cairns and Lord Selborne. 


dom. 


seid that Lord Halsbury belongs, from the point 
of view of legal learning, to the highest rank, he 
has proved a judge and a lawyer of high ability 
as all who really knew him at the bar expected 
But perhaps the most important duties of a lord 
chancellor lie in the distribution of his patronage 
and in the improvement of the machinery of the 
courts: and though Lord Halsbury may not have 
satisfied everybody in exercising his powers in 
these two directions, he has succeeded in establish- 
ing a claim to the distinction that has been con- 
ferred upon him. — London Law Journal 


- 


Peqrul Lavghs. 





Tt is said of an Tllinois judge who, as an attor- 
rey, had been somewhat noted as an objector, that 
during his first term on the bench, when an im- 








proper question was asked by a lawyer, he ex- 
claimed, “I object.” As the hilarity in the court- 
rocm subsided he said with great dignity, “* That 
objection is sustained.” No one took exception. 

After long delay the jury in an Illinois case, to 
whom the judge had given a charge written by 
himself as to the mode of computing the recovery, 
if any, came in and reported in favor of the plain- 
tiff, but without having made the computation. 
The court, somewhat impatiently, informed them 
that they retire the 
But the fore- 
man arose and said: “ Well, judge, the trouble 
was none of us could read your writing. We all 
tcok a try at it, and could not make out a word 
it, so we had to do the best we could without 
instructions.” The judge said hereafter he 
would have.all instructions typewritten. 


must again and compute 


amount as he had instructed them. 


ony 


Thad Stevens was once engaged in trying a case 
before a judge noted for his ignorance of the law. 
During the course of the trial the judge made a 
ruling that greatly incensed Stevens, who began to 
tie up his papers, his hands trembling and his thin 
* Do I understand,” asked 
the court, “that you are trying to show contempt 
‘No, sir,” replied Stevens; “I 
am not trying to show contempt for this court. 


iace suffused with red. 
for this court?’ 


Or the contrary, I'm doing my best to conceal it.” 


o 


Legal Notes of Bertinence. 


The 


s »briquet 


Royal Arcanum has earned right to the 
resort,” having made the 
record of 490 suicides from the date of its organi- 
to December 31, 1896, of which 


number 203 had been members of the society for 
1 


* suicides’ 


zation, in 1872, 
css than three years and 53 for less than one year. 

The Ohio bill providing for codifying the in- 
surance laws of that State, rejected by the last gen- 
eral assembly, will come up again during the 
It modified by some 
minor changes suggested by Supt. Matthews, but 


in substance it remains the same as when presented 
1 


‘resent session. will be 


art year. 

The report that Associate Justice Brown, of the 
United States Supreme Court, is threatened with 
tctal blindness is, happily, exaggerated. The optic 
rerve of one eye was seriously affected for several 
weeks, but has been improving for some time past, 
and Justice Brown’s physicians assure him of a 
complete recovery at an early day. 

The Texas anti-trust cases were argued in the 
United States Supreme Court on the 26th ult. 
There are four of the cases, and the hearing on 
them was postponed until a full bench could be 
secured, which was when Associate Justice Mc- 


Kenna took his seat, on Wednesday. The cases 


all originated in McKinnon county, and in each 
instance the defendant was indicted in the State 
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courts upon the charge of violating the anti-trust 
law. Upon application to the Federal Court for 
the Northern District of Texas, they were granted 
writs of habeas corpus. The cases are brought to 
the Supreme Court on the appeal of the sheriff of 
the county. The law forbids the existence of trusts 
within the State, and the attorneys for the defend- 
ants claim it is a violation of the fourteenth amend- 
ment of the Constitution, in that it denies to all 
persons equality before the law. Attorney-General 
Crane, of Texas, appeared for the State and Joseph 
H. Choate, of New York; J. D. Johnson, of St. 
Louis, and George Clark, of Texas, for the defend- 
ants. 


—— —— 


Rotes of Recent American Decisions. 


Fire Insurance — Policy — Other Insurance — 
Waiver — Evidence. — It is evidence of waiver of 
a provision in a policy of fire insurance that there 
shall be no other insurance on the property during 
the life of the policy, without consent of the com- 
pany written thereon, that the company’s agenr, 
when receiving the premium, knew of other in- 
snrance on the property, effected between the issu- 
ance of the policy and the payment of the pre- 
mium; and that there was never any offer to 
return the premium; and this whether the nolicy 
took effect at the time of its issuance or not till 
payment of the premium. Mclver, C. J., dissent- 
ing. Judgment for company below. Here reversed 
against company and remanded for a new trial. 
(Schroeder v. Springfield Fire and Marine Ins. Co. 
|S. Car. S. C.], 28 Southeastern Reporter, 371.) 

Life Insurance — Husband and Wife — Payment 
of Premium with Husband’s Money — Right of 
Husband. — Where the wife, without the husband’s 
knowledge or consent, has procured a policy of 
insurance on his life for her benefit, and used his 
money in paying the premiums, he may recover 
from the company the money thus paid. The tes- 
trmony of the husband that the wife “ had no in- 


, 


come, and never earned any money,” does not 
anthorize the conclusion that insurance premiums 
paid by the wife on a policy procured by her on 
the husband’s life, without his knowledge or con- 
sent, were paid with his money, and is therefore 
rot sufficient to support a judgment in his favor 
against the company for the money paid. Judz- 
ment for plaintiff below. Here reversed in favor 
of company and new trial ordered. (Metropolitan 
Life Ins. Co. v. Monahon [Ky. C. A.], 42 South- 
western Reporter, 924.) 

Live Stock Sanitary Commission — Condemna- 
tior of Cattle — Appraisement of Damages. — The 
act establishing the State Live Stock Sanitary 


Cemmission and prescribing its powers and duties 
provides for the destruction of and compensation 
f.r diseased and not sound cattle, and makes the 
conmmission the sole tribunal to determine whether 








the animals are diseased and to ascertain their 
value. Owners of cattle condemned by the com- 
mission are not entitled to receive from the State 
th: value of their property at what it would be if 
unaffected by disease, but only the actual value in 
the diseased condition. (Shipman v. State Live 
Stock Sanitary Commission. Opinion filed Janu- 
ary 18, 1898. Published in full in 4 Detroit Legal 
News, 954.) 

Trade-Marks and Trade-Names — Labels of 
Labor Unions. — The members of a _ voluntary 
union of cigarmakers are entitled to the protection 
«i the courts in the exclusive use of a label to 
designate the exclusive product of their labor, 
though they are not engaged in business, in the 
ordinary sense, but are employed for wages, and 
do not own the property to which the label is at- 
tached; and the label is not objectionable, as de- 
nouncing other cigars than wunion-made ones, 
because it states that the cigars to which it is at- 
tached were made by “an organization opposed to 
inferior, rat-shop, coolie, prison, or filthy tene- 
ment-house workmanship.” (Hetterman et al. v. 
Powers et al., Ct. of App. of Kentucky. Opinion 
in full in Chicago Legal News, Jan. 28, 1808.) 


Zitevary Aotes. 

Mrs. Annie Hurd Dyer is translating into Jap- 
anese the two novels by James Lane Allen, enti- 
tled ‘A Kentucky Cardinal” and “ Aftermath.” 
Both books display so fine a feeling for nature and 
s? delicate a sense of beauty that it is thought they 
will appeal peculiarly to the Japanese mind. 

Many and varied schemes have been adopted by 
the big metropolitan daily papers to increase their 
pcepularity, but perhaps the most commendable one 
for a high-class newspaper, the proper function of 
which is the publishing of accurate and reliable 
information for the good of the general public, is 
the issuing of magazine supplements. Recent im- 
provements in the making of the so-called “ half- 
tcene” cuts, or photogravure reproductions of 
actual photographs, is rapidly changing this con. 
dition, and the “ half-tones”’ are becoming more 
popular as a means of illustrating daily news- 
papers. They are popular with the public because 
they must of necessity be absolutely accurate pic- 
tures of the scenes represented, and also because 
they are as a rule the most artistic and attractive 
illustrations. In this respect the New York Mail 
and Express stands in the first rank for the reason 
that its Saturday supplement is a high-class maga- 
zine in every respect. Not only is it illustrated 
with the highest grade of half-tones, but it is 
printed on heavy paper and in the form of a maga- 
zine, suitable for binding and preserving. The 
articles in a large measure treat of current events 
and topics of the times, interesting alike in all 
parts of the country. 
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aging. I have neither the desire nor the ability to criticise the 
court, still somehow | cannot agree with their reasoning or con- 
clusions. It is said | did not explain my manner of leaving, or my 
absence. Suppose | had said that | left on the railroad, or by 
steamer, or walked off, or went ‘up in a balloon, or was kidnapped; 


1 don’t see why, if the defendant was an innocent purchaser, that 
would make any difference. | certainly did not exp!ain my absence, 
for | had supposed | could retain title to my property even if | lived 
in a neighboring State. It :s further urged that | * wilfully aban- 
doned ” my property, and had “ reason to expect that proceedings of 
this kind would be instituted after a lapse of vears,” in case my rela- 
tives and other interested parties should not be able to obtain any 
information of my existence or whereabouts. 

As to the wilful abandonment of my property, | can only say that, 
being real estate, extensive in its nature, cumbersome and expensive 
in transportation, I could not well carry it with me, and besides, it 
would not have been worth any more in California, after | got it 
there, than it was here. Besides, to carve out and remove so large 
a section of the earth would leave a dangerous pitfall into which 
unwary travelers and animated property might walk, to their serious 
discomfort, and perhaps considerable damage. Then again, it 
would be setting a bad example, for others might take away their 
possessions, and leave the country seriously embarrassed by reason 
of loss of revenue arising from taxation. Certainly I would be cul- 
pable indeed in instituting such a movement. Again, after it was 
removed it would cost considerable to store it, or permanently place 
it, for in California there is stacked naturally a good deal of earth. 
No, I left my property here “ to all legal intents and purposes,” and 
I left it in good hands. An estimable gentleman, Mr. Tax Title, 
lived here, and I had every reason to expect he would look after it. 
In fact, that was his principal business, looking after orphaned 
property, paying taxes, searching for owners, and generally taking 
benevolent charge while the owner was away, and restoring it to 
him free of charge on his return, or making provision in his will 
that his executors should do so in case of his sudden demise. 
I relied with great confidence in Mr. Tax Title, and cannot yet 
understand why he neglected me. This, I trust, will sufficiently 
answer the charge of wilful abandonment. 

Again, I cannot see why it necessarily follows that I would have 
reason to expect proceedings of this nature by reason of the lapse of 
\cars, in case my relatives or other interested parties should not be 
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able to obtain information of my whereabouts of existence. On 
the contrary, | submit that lapse of years and lack of information 
are no just or reasonable grounds for declaring a man dead. In 
fact, it would be a dangerous rule to adopt. No one can stop the 
Hight of years, while greed and avarice would speedily obliterate all 
information of one whose possessions were looked upon with cove- 
tous eyes. | am willing to go on record as saying that many a poor 
mortal would speedily lose sight of a near relative, and voluntarily 
cease to have, or be able to obtain, any knowledge or information 
regarding his existence or whereabouts, if thereby he might become 
possessed of some valuable estate. ‘The temptation would be dan- 
gerous and great. True, the party whose property was first pro- 
bated might reciprocate by applying a like presumption to some 
other relative and get his property, and in the end even up; still, 
quite likely it would be productive of considerable confusion and 
embarrassment, and might result in estrangement. Suppose you 
possessed a fine ranch in Washington, upon which you expected to 
spend your declining years in peace and happiness, and some fine 
morning your eastern mother-in-law, with whom you had not kept 
up an affectionate correspondence “ for a lapse of years,” should 
walk in and take possession under a New Jersey administrator’s 
deed, and literally eject you from beneath your own vine and fig 
tree, would you not lose considerable regard for both your mother- 
in-law and New Jersey law? And if she should be deaf to your 
expostulations, might it not result at least in temporary estrange- 
ment? Mothers-in-law often possess peppery dispositions, and 
a prudent and peaceable man naturally hesitates about assuming 
an antagonistic position toward them, both individually and as 
a class, and is apt to avoid anything tending toward additional 
provocation. 

Again, it is said that I should “ have reason to expect” these 
proceedings, owing to my absence, and while that may be true, does 
such expectation justify the action or make it right? I am natur- 
ally afraid of snarling dogs and beasts of prey, and have reason to 
expect that they will bite me when opportunity offers, but somehow 
I never felt that they had any right to do so, or that I would be 
doing wrong by running away, or climbing a tree, or seeking other 
means of refuge or defense. 

These question perplex me not a little. for it practically results in 
this: That when I want to assert any right against others the courts 
say I am dead; and when they want to enforce any rights against 
me, then the courts say I am alive. 





CHAPTER XIII. 
I AM ALIVE. 


I have just finished reading “Our Mutual Friend.” To me it is 
a wonderful book, rendered so, doubtless, by the striking similarity 
between myself and the character of John Harmon, or John Roke- 
smith. 

He had been found dead by the coroner's inquest, and proclaimed 
dead by the government. He reasoned the matter in every light as 
to whether or not he should come to life. As in my case, a friend 
was suspected of his murder, and his property was pursued by har- 
pies as well as friends. He first decided to remain dead, but subse- 
quent events rendered it necessary for him to come to life and 
resume his rights. It seems as if Dickens had actually written my 
biography. 

The Probate Court declared that I was * dead to all legal intents 
and purposes:” the Superior Court found in express terms that 
I was dead for all purposes; and the Supreme Court confirmed both 
decisions, with the added element running through its declaration 
that I ought to be dead even if I wasn’t, and that I might have 
expected just such a result. I confess that I was in what a friend 
of mine would call a “ squandery.” Of course, I could disappear at 
any time by ceasing to use the Immortal Materializer, and many 
times I was seriously resolved so to do. The comparatively small 
amount involved in litigation, which I expected soon to give away 
anyhow, would hardly justify further effort or worry on my part. 
On the other hand, a man naturally hates to be beaten or defeated 
in any laudable undertaking, and I could not bring myself to believe 
that my object had been reprehensible, dishonest or unjust. Again, 
it seemed to be my duty to test this question to the fullest extent for 
the purpose of establishing a precedent, to the end that when a man 
dies he may know exactly what property rights he retains, and what 
he surrenders. Observation confirms the fact that death has, hith- 
erto, been the signal for a hasty and irreverent scramble for the 
earthly accumulations of which one dies possessed. The glitter of 
gold pierces the sorrows of the grave. The true mourner is rudely 
thrust aside in the rush of the mad multitude which seeks to “ part 
the garments” of the estate ere the liberated spirit of its former 
owner has found its celestial abiding mlace. 

I doubt not it is true, nay, | am convinced of the fact, that in many 
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instances spirits who lingered near the earth after death stiil con- 
trolled by the love they bore those left behind, when they witnessed 
the greed, avarice and covetousness exhibited by those who simu- 
lated sorrow at the grave, have instantly longed for but one hour 
more of mortal life, just enough to enable them to sell all they had 
an. give to the poor, or, if need be, to gather up their possessions 
and fling them to the four winds of the heaven. 

Let it once be firmly established that a man has the legal right, 
after death, to return and resume his property, to the end that it may 
not be diverted from its legitimate object and purpose, and it will 
forever put an end to the litigations exhibited over estates, with their 
accompanying strifes, contentions and perjuries. 

In furtherance of this purpose, | took an appeal to the Supreme 
Court of the United States, and endeavored to possess my soul in 
patience until a decision could be reached. 

Some time in May, 1894, | was accosted by a stranger, a fine 
appearing man, somewhat stately in manner, but scrupulously polite. 
He inquired my name, and gave as a reason therefor the fact that he 
had a communication of importance to make when he became satis- 
fied of my identity. I had met many cranks in my life, and doubted 
not but he was of that class, but evidently a new species; therefore 
I very gravely, and with some inward anticipations of pleasure as to 
the finale, assured him of my identity, and even went with him to 
several citizens of known standing to confirm my _ statement. 
Finally he declared himself satisfied, and asked me to accompany 
him to his room at the hotel, saying he desired strict privacy to 
attend the communication. We therefore went to the hotel and to 
his room. After entering he locked the door, looked about the 
room, tried a door leading to an adjoining room, and, apparently 
being satisfied, turned to me. I had closely observed his proceed- 
ing, though without appearing so to do, and waited quietly his fur- 
ther action. Placing himself at a little distance in front of me, he 
assumed a martial attitude, gravely took from his inner pocket 
a large package of papers, which he deliberately unfolded, and which 
appeared to be fastened with manv ribbons and seals. Holding the 
paper in his hand, he gazed intently at me, and with great deliber- 
ation and dignity addressed me. 

“Sir,” said he. “ I am the official Communicator.” 

I recognized the fact that I had foolishly and recklessly placed 
myself in the absolvte nower of a dangerous lunatic, but instantly 
divining that it would be safer to humor him and manifest no anx- 
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iety, | with equal dignity bowed to him and desired to be enlight- 
ened, if compatible with his gracious prerogative and duty, as to the 
particular august body, potentate or power he represented, and of 
which he was the Official Communicator. 

“I beg your pardon,” he replied; “1 should have been more 
explicit.” Handing me one of the two papers he held in his hand, 
he continued: 

“Tam the Official Communicator of the Supreme Court of the 
United States, and it becomes my duty, and pleasure as well, to 
deliver to you a duly attested copy of the proposed decision of that 
court, in the case of Scott v. McNeal et al., and it is also my duty to 
read it to you in full. The decision. as you will soon know, is in 
your favor, but inasmuch as litigants often change their minds dur- 
ing the time which necessarily elapses between the date of appeal 
and final decision, the Court has adopted a rule not to render 
a decision in any one’s favor without first officially ascertaining that 
the suitor still desires the relief prayed for. Should this meet with 
your approval, you will, at the close of the communication, so sig- 
nify, and I will then make it known to the Court, and the judgment 
will be entered of record. Kindly be seated and listen carefully. 
Should you not fully understand the several matters presented and 
decided, you are at liberty to interrogate me, and I shall be pleased 
to more fully enlighten you.” 

With that we seated ourselves, and he proceeded to read as 
follows: 


ERROR TO THE SUPREME COURT OF THE STATE 
OF WASHINGTON. 


Scott Submitted October 23, 1893. 
v. No. &go. 
McNeal. Decided May 14, 1894. 


Mr. Justice Gray, after stating the case, delivered the opinion of 
the Court. 

The plaintiff formerly owned the land in question, and still owns 
it, unless he has been deprived of it by a sale and convevance under 
order of the Probate Court of the County of Thurston and Territory 
of Washington, by an administrator of his estate appointed by that 
Court on April 20, upon a petition filed April 2, 1888. 

The form of the order appointing the administrator is peculiar. 
By that order, after reciting that the plaintiff disappeared more than 
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seven vears before, and had not since been seen or heard of by his 
relatives and acquaintances, and that the circumstances at and imme- 
diately after the time when he was last seen, about eight years ago, 
were such as to give them the belief that he was murdered about 
that time, the Probate Court finds that he “is dead to all legal 
intents and purposes, having died on or about March 25, 1888,” 
that is to say, not at the time of his supposed murder seven or eight 
years before, but within a month before the filing of the petition for 
administration. The order also, after directing that Milroy be 
appointed administrator, purports to direct that “letters of guar- 
dianship ” issue to him upon giving bond; but this was evidently 
a clerical error in the order, or in the record, for it appears that he 
received letters of administration and qualified under them. 

The fundamental question in the case is, whether letters of admin- 
istration upon the estate of a person who is in fact alive have any 
validity or effect against him. 

By the law of England and America, before the Declaration of 
Independence and for almost a century afterwards, the absolute 
nullity of such letters was treated beyond dispute. 

In Allen v. Dundas. 3 J. R. 125, in 1789, in which the Court of 
King’s Bench held the payment of a debt due to a deceased person, 
to an executor who had obtained probate of a forged will, discharged 
the debtor, notwithstanding the probate was afterwards declared 
null and void, and administration granted to the next of kin, the 
decision went upon the ground that the probate, being a judicial 
act of the Ecclesiastical Court within its jurisdiction, could not, so 
long as it remained unrepealed, be impeached in the temporal 
courts. It was agreed for the plaintiff that the case stood as if the 
creditor had not been dead, and had himself brought the action, in 
which case it was assumed, on all hands, that payment to an execu- 
tor would be no defense. But the Court clearly stated the essential 
distinction between the two cases. Mr. Justice Ashurst said: “ The 
case of a probate of a supposed will during the life of the party may 
be distinguished from the present, because during his life the Ecclesi- 
astical Court has no jurisdiction, nor can they inquire who is his 
representative; but when the party is dead it is within their jurisdic- 
tion.” And Mr. Justice Breller said: Then this case was com- 
pared to a probate of a supposed will of a living person: but in such 
a case the Ecclesiastical Court has no jurisdiction, and the probate 
can have no effect; their jurisdiction is onlv to grant probates of 
wills of dead persons. The distinction in this respect is this: If 
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they have jurisdiction, their sentence, as long as it stands unrepealed, 
shall avail in all other places, but when they have no jurisdiction 
their whole proceedings are a nullity. 3 T. R. 129, 130. And such 
is the law of England to-day Williams on Executors (gth Ed), 
478, 1795: Taylor on Ev. (8th Ed), secs. 1677, 1714. 

In Griffith v. Frazier, 8 Cranch, 9, 23, in 1814, this Court, speak- 
ing by Chief Justice Marshall, said: ‘* To give the ordinary jurisdic- 
tion, a case in which, by law, letters of administration may issue, 
must be brought before him. In the common case of intestacy it is 
clear that letters of administration must be granted to some person 
by the ordinary; and though they should be granted to one not 
entitled by law, still the act is binding until annulled by the compe- 
tent authority, because he had power to grant letters of administra- 
tion in the case. But suppose the administration be granted on an 
estate of a person not really dead. The act, all will admit, is totally 
void. Yet the ordinary must inquire and decide whether the per- 
son whose estate is to be committed to the care of others be dead 
or in life. It is a branch of every cause in which letters of adminis- 
tration issue. Yet the decision of the ordinary, that the person on 
whose estate he acts is dead, if the fact be otherwise, does not vest 
the person he may appoint with the character or powers of an 
administrator. The case, in truth, was not within his jurisdiction. 
It was not one in which he had the right to deliberate. It was not 
committed to him by law. And although one of the points occurs 
in all cases for his tribunal, vet that point cannot bring the subject 
within his jurisdiction.” See also Mutual Benefit Ins. Co. v. Tis- 
dale, 91 U.S. 238, 243: Hegler v. Faulkner, 153 U. S. too, 118. 

The same doctrine has been affirmed by the Supreme Court of 
Pennsylvania, in a series of cases beginning seventy years ago. 
McPherson v. Cunliff (1824), 11 S. & R. 422, 430; Peeble’s Appeal 
(1826), 15 S. & R. 39, 42: Devlin v. Commonwealth (1882), ror Pa. 
St. 273. In the last of these cases it was held that a grant of letters 
of administration upon the estate of a person who, having been 
absent and unheard from for fifteen years, was presumed to be dead, 
but who, as it afterwards appeared, was in fact alive, was absolutely 
void, and might be impeached collaterally. 

The Supreme Judicial Court of Massachusetts, in 1861, upon full 
consideration, held that an appointment of an administrator of 
a man who was in fact alive, but had been absent and not heard from 
for more than seven vears. was void, and the payment to such an 
administrator was no bar to an action brought by the man on his 
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return; and in answer to the suggestion of counsel, that “ seven 
years’ absence upon leaving one’s usual home or place of business 
without being heard of authorizes the judge of probate to treat the 
case as though the party were dead,” the Court said: The error 
consists in this, that those facts are only presumptive evidence oi 
death, and may always be controlled by other evidence showing that 
the fact was otherwise. The only jurisdiction is over the estate of 
the dead man. When the presumption arising from the absence of 
seven years is overthrown by the actual personal presence of the 
supposed dead man, it leaves no ground for sustaining the jurisdic- 
tion. Jochumsen v. Suffolk Savings Bank, 3 Allen, 87, 96. See 
also Waters v. Stickney, 12 Allen, 1, 13; Day v. Floyd, 130 Mass. 
488, 489. 

The Civil Code of Louisiana, in title 3, “ Of Absentees,” contains 
provisions for the appointment of a curator to take care of the prop- 
erty of any person who is absent from or resides out of the State 
without having left an attorney therein; and for the putting of his 
presumptive heirs into provisional possession after he has been 
absent and not heard from for five, or, if he left an attorney, seven 
years, or sooner if there be strong presumption of his death; and for 
judicial sale, if necessary, of his movable or personal property and 
safe investment of the proceeds; and upon proof that he has not 
been heard from for ten years, and has left no known heirs, for sale 
of his whole property, and payment of the proceeds into the treasury 
of the State, as in the case of vacant successions; but neither the 
curator, nor those in provisional possession, can alienate or mort- 
gage his immovables or.real estate; and if he returns at any time he 
recovers his whole property, or the proceeds thereof, and a certain 
portion of the annual revenues, depending upon the length of his 
absence. The main object of these provisions, as their careful regu- 
lation shows, is to take possession of and preserve the property for 
the absent owner, not to deprive him of it upon an assumption that 
he is dead. Accordingly the Supreme Court of Louisiana held that 
the appointment, by a Court having jurisdiction of successions, of an 
administrator of the estate of a man represented to be dead, but who 
was in fact alive at the time of the appointment, was void; and that 
persons claiming land of his, under a sale by such administrator, 
under order of the Court followed by long possession, could not 
hold the land against his heirs, and, speaking by Chief Justice Man- 
ning, said: “ The title of Hotchkiss as administrator is null, because 
he had no authority to make it: and the presumption pleaded does 





